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(360) 786-5540 Fax (360) 754-3358



'2 ^ prcVK, POvc\a.f1 a Cc^ (ak4'5 -fo^^ ^^Sent ^to j? Kc'(^^v _______

* ircUaiiNf^j 6g-P<-pt5 Tf) ^■^ fj- ffyAp^Z^i^eJ^ors ftrJ'Vcw::^ b)/ 

_____ __________ ________ OCClA^'^ Sick of (pct^__________________

■Ar>c^f^\^VA5 ^'fAvASt Dggog. He Cavi f<i)rygt>ig}'tf

~1 asVt 



18-1-01054-34 
CTINJY 64 

. Courts I Instructions to Jury 
’ 3963905

[U FILED-
SUPERIOR COURf 

THURSTON COUNTY. WA

Z0I6OCT -2 PH 5: Olj
Linda MyhreEnlow 

Thurston County Clerk

IN THE SUPERIOR COURT OF 
WASHINGTON
IN AND FOR THURSTON COUNTY

STATE OF WASHINGTON,
Plaintiff,

NO. 18-1-01054-34

vs.

JOHN MICHAEL SANCHEZ,

Defendant.

COURT’S INSTRUCTIONS TO THE JURY

DATED this day of October, 2018.
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INSTRUCTION NO. \

It is your duty to decide the facts in this case based upon the evidence 

presented to you during this trial. It also is your duty to accept the law from my 

instructions, regardless of what you personally believe the law is or what you 

personally think it should be. You must apply the law from my instructions to the 

facts that you decide have been proved, and in this way decide the case.

Keep in mind that a charge is only an accusation. The filing of a charge is 

not evidence that the charge is true. Your decisions as jurors must be made solely 

upon the evidence presented during these proceedings.

The evidence that you are to consider during your deliberations consists of 

the testimony that you have heard from witnesses and the exhibits that I have 

admitted during the trial. If evidence was not admitted or was stricken from the 

record, then you are not to consider it in reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but 
they do not go with you to the jury room during your deliberations unless they 

have been admitted into evidence. The exhibits that have been admitted will be 

available to you in the jury room.

One of my duties has been to rule on the admissibility of evidence. Do not 
be concerned during your deliberations about the reasons for my rulings on the 

evidence. If I have ruled that any evidence is inadmissible, or if I have asked you 

to disregard any evidence, then you must not discuss that evidence during your 

deliberations or consider it in reaching your verdict. Do not speculate whether the 

evidence would have favored one party or the other.

In order to decide whether any proposition has been proved, you must 

consider all of the evidence that I have admitted that relates to the proposition. 

Each party is entitled to the benefit of all of the evidence, whether or not that party 

introduced it.



You are the sole judges of the credibility of each witness. You are also the 

sole judges of the value or weight to be given to the testimony of each witness. In 

considering a witness's testimony, you may consider these things: the opportunity 

of the witness to observe or know the things he or she testifies about; the ability of 

the witness to observe accurately; the quality of a witness's memory while 

testifying; the manner of the witness while testifying; any personal interest that the 

witness might have in the outcome or the issues; any bias or prejudice that the 

witness may have shown; the reasonableness of the witness's statements in the 

context of all of the other evidence; and any other factors that affect your 

evaluation or belief of a witness or your evaluation of his or her testimony.

The lawyers' remarks, statements, and arguments are intended to help you 

understand the evidence and apply the law. It is important, however, for you to 

remember that the lawyers' statements are not evidence. The evidence is the 

testimony and the exhibits. The law is contained in my instructions to you. You 

must disregard any remark, statement, or argument that is not supported by the 

evidence or the law in my instructions.

You may have heard objections made by the lawyers during trial. Each 

party has the right to object to questions asked by another lawyer, and may have a 

duty to do so. These objections should not influence you. Do not make any 

assumptions or draw any conclusions based on a lawyer's objections.

Our state constitution prohibits a trial judge from making a comment on the 

evidence. It would be improper for me to express, by words or conduct, my 

personal opinion about the value of testimony or other evidence. I have not 

intentionally done this. If it appeared to you that I have indicated my personal 

opinion in any way, either during trial or in giving these instructions, you must 
disregard this entirely.



You have nothing whatever to do with any punishment that may be 

imposed in case of a violation of the law. You may not consider the fact that 
punishment may follow conviction except insofar as it may tend to make you 

careful.

The order of these instructions has no significance as to their relative 

importance. They are all important. In closing arguments, the lawyers may 

properly discuss specific instructions. During your deliberations, you must 
consider the instructions as a whole.

As jurors, you are officers of this court. You must not let your emotions 

overcome your rational thought process. You must reach your decision based on 

the facts proved to you and on the law given to you, not on sympathy, prejudice, 

or personal preference. To assure that all parties receive a fair trial, you must act 
impartially with an earnest desire to reach a proper verdict.



INSTRUCTION NO.
_ *
The defendant has entered a plea of not guilty. That plea puts in issue every

element of the crime charged. The State is the plaintiff and has the burden of

proving each element of the crime beyond a reasonable doubt. The defendant has
no burden of proving that a reasonable doubt exists as to these elements.

A defendant is presumed innocent. This presumption continues throughout
the entire trial unless during your deliberations you find it has been overcome by
the evidence beyond a reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the
evidence or lack of evidence. It is such a doubt as would exist in the mind of a

reasonable person after fully, fairly, and carefully considering all of the evidence
--- — __

or lack of evidence. If, from such consideration, you have an abiding belief in the 

truth of the charge, you are satisfied beyond a reasonable doubt.



INSTRUCTION NO.
The evidence that has been presented to you may be either direct or 

circumstantial. The term “direct evidence” refers to evidence that is given by a 

witness who has directly perceived something at issue in this case. The term 

“circumstantial evidence” refers to evidence from which, based on your common 

sense and experience, you may reasonably infer something that is at issue in this 

case.

The law does not distinguish between direct and circumstantial evidence in 

terms of their weight or value in finding the facts in this case. One is not 
necessarily more or less valuable than the other.



INSTRUCTION NO. L\

The defendant is not required to testify. You may not use the fact that the 

defendant has not testified to infer guilt or to prejudice him in any way.



CilZ''

INSTRUCTION NO.
:t that Mr. Sanchez was detained at the Thurston County Jail during 

r,wxnjd of the alleged events that give rise to the accusation in this case is 

not evidence of wrong-doing and must not be used by you to determine whether or 
not the State has proven its case beyond a reasonable doubt.
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INSTRUCTION NO.'Vcs’5,i^^

.pV? irties have agreed that certain facts are true. You must accept as true 

uic luiiuwmg facts:

On March 22, 2017, the Defendant, John Michael Sanchez, was charged in 

State of Washington v. John Michael Sanchez, in Thurston County Superior Court 

Cause No. 17-1-00508-34. On September 1, 2017, the State filed a Witness List in - 
Thurston County Superior Court Cause No. 17-1-00508-34, that lists Rachel 
Nickels as a witness. Thurston County Superior Court Cause No. 17-1-00508-34, 
is pending.

On September 19, 2017, the Defendant, John Michael Sanchez, was charged 

in State of Washington v. John Michael Sanchez, in Thurston County Superior 
Court Cause No. 17-1-01676-34. On June 13, 2018, the State filed a First 

Amended Witness List in Thurston County Superior Court Cause No. 17-1-01676- 
34, that lists Rachel Nickels as a witness. Thurston County Superior Court Cause 

No. 17-1-01676-34, is pending.



INSTRUCTION NO.
person commits the crime of tampering with a witness when he or she 

3 to induce a witness or person he or she has reason to believe is about to 

be called as a witness in any official proceeding to testify falsely or, without right 
or privilege to do so, to withhold any testimony or to absent himself or herself 

from any official proceedings.



INSTRUCTION NO. 
fficial proceeding” means a proceeding heard before any legislative, 
administrative, or other government agency or official authorized to hear 

evidence under oath.



INSTRUCTION NO. ^

For purposes of this case, “family or household members” means persons 

who have a child in common, regardless of whether they have been married or 

have lived together at any time.



txS>,s

INSTRUCTION NO. I 0

To convict the defendant of the crime of tampering with a witness as 

charged, each of the following elements of the crime must be proved beyond a 

reasonable doubt:

(1) That on or about June 15, 2018, the defendant attempted to induce 

Rachel Nickels to testify falsely, or without right or privilege to do so, withhold 
any testimony orab^ent herself from any officiah^m^6^^ 3

(2) Thal-Rachel Nickels was a witness or a person the defendant had reason

to believe was about to be called as a witness in any official proceedings; and.
(3) That any of these acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.
On the other hand, if, after weighing all of the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict 
of not guilty.



-.11INSTRUCTION NO.
As jurors, you have a duty to discuss the case with one another and to 

deliberate in an effort to reach a unanimous verdict. Each of you must decide the 

case for yourself, but only after you consider the evidence impartially with your 

fellow jurors. During your deliberations, you should not hesitate to re-examine 

your own views and to change your opinion based upon further review of the 

evidence and these instructions. You should not, however, surrender your honest 
belief about the value or significance of evidence solely because of the opinions of 

your fellow jurors. Nor should you change your mind just for the purpose of 

reaching a verdict.



INSTRUCTION NO.
When you begin deliberating, you should first select a presiding juror. The 

presiding juror’s duty is to see that you discuss the issues in this case in an orderly and 

reasonable manner, that you discuss each issue submitted for your decision fully and 

fairly, and that each one of you has a chance to be heard on every question before you.

During your deliberations, you may discuss any notes that you have taken 

during the trial, if you wish. You have been allowed to take notes to assist you in 

remembering clearly, not to substitute for your memory or the memories or notes of 

other jurors. Do not assume, however, that your notes are more or less accurate than 

your memory.

You will need to rely on your notes and memory as to the testimony presented 

in this case. Testimony will rarely, if ever be repeated for you during your 
deliberations.

If, after carefully reviewing the evidence and instructions, you feel the need to 

ask the court a legal or procedural question that you have been unable to answer, write 

the question out simply and clearly. In your question, do not state how the jury has 

voted. The presiding juror should sign and date the question and give it to the bailiff. 
I will confer with the lawyers to determine what response, if any, can be given.

You will be given the exhibits admitted into evidence, these instructions, and 

verdict forms for recording your verdicts. Some exhibits and visual aids may have 

been used in court but will not go with you to the jury room. The exhibits that have 

been admitted into evidence will be available to you in the jury room.

You must fill in the blank provided in the verdict forms the words “not guilty” 

or the word “guilty”, according to the decision you reach.

You will also be given a special verdict form for the crime charged. If you 

find the defendant not guilty of this crime, do not use the special verdict form. If 

you find the defendant guilty of this crime, you will then use the special verdict



form and fill in the blank with the answer “yes” or “no” according to the decision 

you reach. In order to answer the special verdict form “yes,” you must 
unanimously be satisfied beyond a reasonable doubt that “yes” is the correct 
answer. If you unanimously agree that the answer to the question is “no,” you 

must fill in the blank with the answer “no.” If after full and fair consideration of 

the evidence you are not in agreement as to the answer, then do not fill in the 

blank for that question.

Because this is a criminal case, each of you must agree for you to return a 

verdict. When all of you have so agreed, fill in the verdict forms to express your 

decision. The presiding juror must sign the verdict forms and notify the bailiff. The 

bailiff will bring you into court to declare your verdict.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF THURSTON 

STATE OF WASHINGTON,

Plaintiff,

vs.

JOHN MICHAEL SANCHEZ, 

Defendant.

NO. 18-1-01054-34

DEFENDANT’S 
MOTION FOR NEW TRIAL

The Defendant herein, JOHN MICHAEL SANCHEZ, by and through his 

attorney, ROBERT M. QUILLIAN, pursuant to CrR 7.5 (a) (5), (6), (7), and (8), hereby 

moves for a new trial in this matter.

The basis for this motion is that the jmy was instructed by the Court on an 

alternative means of committing the crime of Tampeiing with a Witness, which 

alternative means was not set forth in the charging document in this case.

DATED: December 3, 2018.

ROBERT M. QUILLIAN, 
Attorney for Defendant • 
WSBA #6836

MOTION FOR NEW TRIAL - 1

ROBERT M. QUILLIAN 
Attorney at Law 
322132nd Ct NW 

Olympia, WA 98502 
(360)352-0166
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MEMORANDUM

By Information filed on June 18, 2018, the Defendant, JOHN MICHAEL 

SANCHEZ, was charged with a single count of Tampering with a Witness/Domestic 

Violence. A copy of the Information is attached hereto as Exhibit A. In relevant part, the 

Information char-ged with Defendant with attempting to induce Rachel Nickels “to testify 

falsely or, without right or privilege to do so, to withhold any testimony.”

The case was tried to a jury on October 1 and 2, 2018, with the jury returning s 

verdict of “Guilty” on October 2, 2018. At the conclusion of testimony, and after- 

consultation with counsel concer-ning jury instr-uctions, the trial judge instructed the jury 

as to the definition of the crime of Tampering with a Witness (Court’s Instruction No. 7), 

and as to the elements the State was require to prove beyond a reasonable doubt in order 

to convict Mr-. Sanchez of the crime of Tampering with a Witness (Comt’s Instruction No. 

10). Copies of the Court’s Jury Instr-uctions Nos. 7 and 10 are attached hereto as Exhibit 

B. These two jur-y instructions were entirely consistent with jury instr-uctions proposed by 

the State in its Plaintiff’s Proposed Jury Instructions.

The crime of Tampering with a Witness (RCW 9A.72.120) is an “alternative 

means” cr-ime, meaning that the statute sets for-th more than one way to commit the crime. 

Those alternative means, as to this crime, are set for-th in RCW 9A.72.120 (l)(a), (b), and 

(c). The Information herein, previously referenced and attached as Exhibit A, specifically 

chai-ges Mr-. Sanchez under RCW 9A.72.120 (l)(a), accusing him of attempting to induce 

Ms. Nickels to “testify falsely or, without right or privilege to do so, withhold any

MOTION FOR NEW TRIAL - 2

ROBERT M. QUILLIAN 
Attorney at Law 
322132nd CL NW 

Olympia, WA 98502 
(360)352-0166
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testimony”, exactly miiToring the statutory language. However, the Court’s jury 

instructions 7 and 10, attached as Exhibit B, add another unchai'ged alternative means to 

the jury charge. Specifically, both of those jury instructions add the alternative means set 

forth in RCW 9A.72.120 (l)(b) to the jiuy’s chai'ge. This alternative means, which 

involves attempting to induce a witness to “absent himself or herself from such 

proceedings”, is nowhere to be found in the charging document.

The 2003 Washington Couit of Appeals case of State v. Chino, 117 Wn. App. 531, 

72 P. 3d 256 (2003), is on all fours with the instant case. In Chino, the charge was 

Intimidating a Witness, and the same alternative means as in the instant case, i.e. 

“absenting himself or herself fi:om such proceedings”, was included in the jury 

insti'uctions, but had not been included in the chai’ging document itself In reversing 

Chino’s conviction for Intimidating a Witness and remanding for a new trial, the Court of 

Appeals stated:

Ml'. Chino challenges the instructions for the first time on appeal. 
The constitution requires the jury be instructed on all essential elements 
of the ci-ime charged. Linehan, 147 Wn.2d at 653; U.S. Const. Amend. 
VI; Const, ait. I, see. ,22. An instruction that.omits an essential element 
of a crime relieves the State of its burden of proving each element of the 
crime beyond a reasonable doubt. Id. at 654. Such an en'or is a violation 
of due process and haimless solely if the.reviewing court is 'convinced 
beyond a reasonable doubt any reasonable jury would reach the same 
result absent the eiTor.' Id. (citing State v. Easter, 130 Wn.2d 228, 242,
922 P.2d 1285 (1996)). Because jury instructions omitting elements of 
the chai'ged crime constitute 'a manifest en'or affecting a constitutional 
right,' this court may consider the issue for the first time on appeal.
RAP 2.5(a)(3); see State v. Eastmond, 129 Wn.2d 497, 502, 919 P.2d 
577 (1996).

MOTION FOR NEW TRIAL - 3
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Attorney at Law 
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Generally, the ciime upon which the jury is instructed is 
limited to the offense chai'ged in the infonnation. State v. Foster, 91 
Wn. 2d 466, 471, 589 P. 2d 789 (1979). Recognized exceptions exist 
for situations where the defendant is convicted of a lesser included 
offense of the ciime chai'ged in the infoi'mation, and where the defen
dant is convicted of a lesser degree of the ciime specifically charged 
in the infonnation. /rf.; see .also State v. Paterson, D3 Wn. 2d 885,
889, 948 P. 2d 381 (1997).

Here, the infoi'mation and Instruction No. 6 pertain to the same 
core crime, intimidation of a witness, but differed in alternative means.
In this connection, the applicable statute states:

A.person is guilty ofintimidatingn witness if a.person,iiy use 
of a threat against a cun-ent or prospective witness, attempts to:

(a) Influence the testimony of that person;

(b) Induce that person to elude legal process summoning him or her to 
testify;

(c) Induce that person to absent himself of herself from such proceedings; 
or

(d) Induce that person not to report the infoi'mation relevant to a criminal 
investigation or the abuse or neglect of a minor child, not to have the 
rime or the abuse or neglect of a minor child prosecuted, or not to give 
tmthful or complete infoimation relevant to a criminal investigation or 
the abuse or neglect of a minor child.

RCW 9A.72.110(1).

‘Whenn statute .sets forth the alternative means by which a crime 
can be committed, the charging document may chai'ge none, one, or all 
of the alternatives, provided the alternatives charged are not repugnant to 
each other.’ State v. Williamson, 84 Wn. App. 37,42, 924 P. 2d 960 (1996) 
(citing v. Noltie, 116 Wn. 2d 831, 842, 809 P. 2d 190 (1991); State 
V. Severns, 13 Wn. J2d542, 548, 125 P. 2d 659 (1942); State v. Bray, 52 
Wn. App. 30, 34, 756 P. 2d 1332 (1988); see also State v. Nicholas, 55 
Wn. App. 261, 272, 776 P. 2d 1385 (1989). Here, the information properly 
includes the relevant pait of the alternative set forth in RCW 9A.72.110 
(l)(d), but does not include the relevant part of the alternative set forth in 
RCW 9A.72.110(l)(a) thi'ough (c). Understandably, Mr. Chino does not

MOTION FOR NEW TRIAL - 4
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Attorney at Law 
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allege the infoimation is deficient for omitting the remaining alternatives. 
Williamson, 84 Wn. App. At 42- Rather, ho challenges the inclusion of 
uncharged alternatives within the ‘to convict’ instruction.

Instruction No. 6 sets foith an uncharged statutory alternative, 
inducing the witness to absent himself or herself from legal proceedings. 
RCW 9A.72.110(c). And the instruction includes .pai’t, but not nil, rele
vant provisions of RCW 9A.72.110(d). In this connection, the infoima
tion alleges, among other things, Mr. Chino attempted to induce Ms.
Salinas ‘to not give truthful or complete infomiation relevant to a ciim- 
inal investigation’ CP at 47; see also RCW 9A.72.110(d) (in part). That 
specific allegation is absent from Instruction No. 6.

Wiiere theinfonnation alleges solely one statutory .alternative 
means of committing a crime, it is eiTor for trial court to instruct the jury 
on unchar-ged alternatives, regardless of the strength of the trial evidence. 
Severns, 13 Wn. 2d at 348; Williamson, 84 Wn. App. At 42; Nicholas,
55 Wn. App. At 272-73; Bray, 52 Wn. App. At 34. ‘One cannot be tried 
for an unchar-ged offense.’ Bray, 52 Wn. App. At 34 (citing State v.
Brown, 45 Wn. App. .571,^76, 726 P. 2d 60 (1986).

Here, it was en'or to instaict the jury on an alternative means 
not alleged in the infor-mation. Williamson, 84 Wn. App. At 42. Because 
the instrnctional en'or favored the prevailing party, it is presumed preju
dicial unless it affrr-matively appears the en-or was harnriess. Bray, 52 Wn. 
App. At 34-35.

Even so, the error may be harmless if other instructions clearly 
and specifically define the. charged crime. Severns, 13 Wn. 2d at 549; 
Nicholas^ 55 Wn. App. at273. Here, no instructionsxiefme the alternative 
means. It therefore remains possible that the jury convicted Mr-. Chino on 
the basis of the uncharged alternative. Accordingly, the error was not har-m- 
less. Reversal and remand for a new trial on the intimidation charge is 
necessar-y. In light of this conclusion, it is unnecessary to separ-ately dis
cuss whether it was error to fail to include an instruction on unanimity.

Applying these principles to the facts of the instant case, there is no basis to 

distinguish this case from the Chino case. In both cases, the jury was instructed as to an

ROBERT M. QUILLIAN 
Attorney at Law 
3221 32nd Ct. NW 

Olympia, WA 98502 
(360)352-0166
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alternative means which was not part of the charging document. Additionally, in the instant 

case, the crime itself was defined for the jury (in Jury Instmction No. 7), also utilizing and 

setting forth the uncharged alternative means. As in Chino, there were no other jury 

instructions given to the j ury which in any way cured this cleai- and constitutional 

deficiency in the instructions. The Jesuit is compelled by this clear case law - a new trial 

must be ordered.

DATED: December 3, 2018.

ROBERT M. QUILLIAN, WSBA #6836 
Attorney for Defendant

MOTION FOR NEW TRIAL - 6
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18-1-01054-34 
INFO 1
Information 
3308659

FILED
SUPERIOR COURT 

THURSTON COUNTY. V/A

20IBJUH 18 PM l: 59
Linda Myhre Enlow 

Thurston County Clerk

IN THE SUPERIOR COURT OF WASHINGTON 
IN AND FOR THURSTON COUNTY
STATE OF WASHINGTON,

Plaintiff,
vs.

JOHN MICHAEL SANCHEZ 
DESC: W/M/511/160/BRN/BRN 
DOB; 01/31/1984 
DL; SANCHJM161BU 
SID: 21845943 FBI:
BOOKING NO. UNKNOWN 
PCNNO. UNKNOWN

Defendant.

N0- 18-1-01054-34
INFORMATION

ELIZABETH MCMULLEN
Deputy Prosecuting Attorney

Jointly Charged with Co-Defendant/sL
N/A

Comes now the Prosecuting Attorney in and for Thurston County, Washington, and charges the 
defendant with the following crime(s):

COUNT 1 -TAMPERING WITH A WITNESS/DOMESTIC VIOLENCE. RCW
9A.72.120mfa') AND RCW 10.99.020 - CLASS C FELONY:
In that the defendant, JOHN MICHAEL SANCHEZ, in the State of Washington, on or about 
June 15, 2018, attempted to induce Rachel Nickels, a family or household member, pursuant to 
RCW 10.99.020, a witness or person he or she has reason to believe is about to be called as a 
witness in any official proceeding or a person whom he or she has reason to believe may have 
information relevant to a criminal investigation or the abuse or neglect of a minor child to testify 
falsely or, without right or privilege to do so, to withhold any testimony.

DATED this l<^ day of June, 2018.

'/Mi-iyitiu-—
ELIZABETH MCMULLEN, WSBA#45207
Deputy Prosecuting Attorney

INFORMATION
JONTUNHEIM 

Thuiston County Prosecuting Attorney 
2000 Lakeridge Drive S.W. 

Olympia, WA 98502 
(360) 786-5540 Fax (360) 754-3358



EXHIBIT B



INSTRUCTION NO.
A person commits the crime of tampering with a witness when he or she 

attempts to induce a witness or person he or she has reason to believe is about to 

be called as a witness in any official proceeding to testify falsely or, without right 
or privilege to do so, to withhold any testimony or to absent himself or herself 

from any official proceedings.



INSTRUCTION NO. 1 0

To convict the defendant of the crime of tampering with a witness as 

charged, each of the following elements of the crime must be proved beyond a 

reasonable doubt:

(1) That on or about June 15, 2018, the defendant attempted to induce 

Rachel Nickels to testify falsely, or without right or privilege to do so, withhold 
any testimony or absent herself from any official;"^^6^^ 8

(2) That Rachel Nickels was a witness or a person the defendant had reason 

to believe was about to be called as a witness in any official proceedings; and.

(3) That any of these acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved 

beyond a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable 

doubt as to any one of these elements, then it will be your duty to return a verdict 
of not guilty.



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF THURSTON

STATE OF WASHINGTON, 

Plaintiff,

V.

JOHN MICHAEL SANCHEZ, 

Defendant.

NO. 18-1-01054-34

DEFENDANT’S REPLY TO 
STATE’S RESPONSE TO 
DEFENSE MOTION FOR 
NEW TRIAL

The Defendant herein, JOHN MICHAEL SANCHEZ, by and through his 

attorney, ROBERT M. QUILLIAN, hereby replies to the State’s Response to Defense 

Motion for New Trial as follows:

ERROR CONCEDED

At page 4 of its Response, the State concedes error occurring at trial, as set forth 

in the Defendant’s original motion. The issue of error shall not, therefore, be further 

addressed by the Defendant, due to the concession by the State.

HARMLESS ERROR

The State, after conceding error as argued by the Defendant, goes on to argue that 

the instructional error was harmless. While instructional error as is present in the instant 

case, which is clearly violative of due process, as conceded by the State, is subject to a
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harmless error analysis, the courts of Washington have set the bar extremely high in such 

cases in particular, before a finding of harmless error can be made.

One of the most recent cases setting forth this strict standard is the Division II 

case of State v. Imokawa, 4 Wn. App. 2d 545, 422 P. 3d 502 (2018). It was clearly held in 

that case that ‘[j]ury instructions that violate a defendant's right to due process require 

reversal unless the State can prove that the error was harmless beyond a reasonable 

doubt.” citing State v. Brown, 147 Wn.2d 330, 339, 58 P.3d 889 (2002) (Emphasis 

added).

The Washington Supreme Court, in the Brown case, supra., quoting the United 

States Supreme Court case of Neder v. United States, 527U.S. 1,9,119S.Ct. 1827,144 

L. Ed. 2d 35 (1999), stated the “beyond a reasonable doubt” test as follows:

In order to conduct its analysis, the Neder court set forth the 
following test for determining whether a constitutional error is 
harmless: "{Wjhether it appears 'beyond a reasonable doubt that 
the error complained of did not contribute to the verdict obtained.'"
Neder, 527 U.S. at 15 (quoting Chapman v. California, 386 U.S. 18,
24, 87 S. Ct. 824,17 L. Ed. 2d 705 (1967)).

Thus, under well established law, such an error is subject to harmless error analysis, but 

the burden rests with the State to prove beyond a reasonable doubt that the error was 

indeed harmless. The States’ Response, as well as the facts of this case and the record 

before the Court, can in no way establish that the constitutional instructional error in this 

case was harmless beyond a reasonable doubt.

In its Response, the State cites but one case dealing with constitutional structural 

error, and tries to argue from it that the error in the present case was harmless beyond a

REPLY TO STATE’S RESPONSE 
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reasonable doubt. That case is State v. Severns, 13 Wn. 2d 542,125 P. 2d 659 (1942), a 

case which is cited in many of the cases dealing with this subject. The Severns case, in 

fact, is totally supportive of the Defendant’s position in the instant case. To begin with, 

the type of error which occurred in Severns closely resembles the error occurring in this 

case, i.e. the giving of a jury instruction which contained an alternative means of 

committing the offense which was not charged in the charging document.

In response to the State’s argument, to the effect that a trial judge may “define the 

offense” for the jury in ways other than the manner in which the case was charged, the 

Supreme Court was clear, at page 548, that such an argument had no merit at all:

.. .However, we have been cited no authority, nor do we 
know of any, which peimits a court, when the information 
charges the act to have been done in only one of the ways 
or by one of the mans named in the statute, to instmct the 
jury that they may consider other ways or means by which 
the act may have been committed.

We are firmly of the opinion that, where, as in the instant 
case, the information charges that the crime was committed 
in a particular way, under one subdivision of a statute, it is 
error for the trial court to instruct the j my, as was done in 
this case, that they might consider other ways or means 
by which the act charged might have been committed, 
regardless of the which the court may have permitted the 
testimony to take. (NOTE: The seeming grammatical 
error in the final two lines of this quote are as stated, 
verbatim, in the opinion).

While the quoted portion of Severns above reconfirms the fact that error was 

clearly committed, it is the further analysis of the Court which is truly relevant to the 

harmless error claim of the State. The State argues, at page 4 of its Response, that the 

Severns Court found the error to be “exacerbated by the prosecutor’s reference to the

REPLY TO STATE’S RESPONSE 
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uncharged method during closing argument and by the absence of any subsequent 

instruction that expressly precluded the jury from considering the unchai’ged means of 

committing rape.”

To begin with, the Court in Severns at no time indicated in any way that in the 

absence of those two facts, the error would have been harmless. However, nowhere in its 

Response does the State claim that there were any other jury instructions which 

somehow, or in any way, “expressly precluded the jury from considering the uncharged 

means” of committing Witness Tampering. Indeed, there are no such jmy instructions in 

this case at all. Interestingly, the problematical jury instruction in Severns was a single 

instruction, which defined the crime of rape. In the instant case, the error occurs in two 

distinct jury instructions, one being definitional, and the other being the specific 

“elements” instruction, which explicitly define for the jury what they must find in order 

to convict. Thus, the instructional en'or in the instant case is far more apparent and far 

more serious than in Severns, in that the error is manifested in the very instruction 

perhaps most relied upon by the jury in its deliberations, viz. the “elements” instruction.

Secondly, as to the argument by the State that the comment.^ of the prosecutor in 

Severns were problematical and “exacerbated” the constitutional error, a comparison of 

the comments of the prosecutor in Severns with the comments of the Deputy Prosecutor 

in the instant case reveals that the closing argument in Mr. Sanchez’ case “exacerbated” 

the constitutional error far more than the argument of the prosecutor in Severns. The 

prosecutor in Severns made one reference to the uncharged means in his closing 

argument. That reference was immediately objected to by defense counsel, and the Court
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indicated that the record was not clear whether there was any flirther argument was made 

to the uncharged means.

In contrast, the Deputy Prosecutor in the instant case has honestly identified thi'ee 

different times in her closing argument that she argued the uncharged means of 

“absenting oneself from an official proceeding”. Those three areas will not be re-quoted 

here, as the transcript of closing argument was appended to the State’s Response. 

However, it should be noted that the passage at page 17, lines 5-8 specifically argues only 

for the “absent oneself from an official proceeding” uncharged means, and argues no 

other means at all, chai'ged or uncharged. Similarly, at the reference to pages 33-34, the 

Deputy Prosecutor, in her rebuttal to defense counsel’s argument, summarizes the 

argument of defense counsel, again characterizing that the defense counsel’s argument 

(that the letter in question is in no way “an attempt to get information to Ms. Nickels that 

she shouldn’t come in to testify”) as being “um'easonable”. The significance is, again, 

that the only means mentioned to the jury in that portion of the argument is the uncharged 

“absent oneself from an official proceeding” means.

Simply put, the closing argument in the instant case is far more damaging and 

prejudicial than the brief comment made one time in the Severns case. Closing arguments 

are statements and comments made directly by counsel to the jury. The inclusion of an 

uncharged means in the closing argument in the instant case exacerbated the error, and 

simply negates any argument at all that the constitutional error here was somehow 

harmless error.

The State, at page 5 of its Response, at lines 12 through 18, makes a brief

REPLY TO STATE’S RESPONSE 
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argument based on “overwhelming evidence” and “judicial economy”, and urges the 

Court to deny the motion to new trial, quoting from State v. Tharp, 96 Wn. 2d 591, 637 P. 

2d 961 (1981). The Tharp case involved an appeal of evidentiary rulings concerning the 

admission of a prior conviction for auto theft and the fact that the Defendant was on DOC 

furlough at the time of the offense. Interestingly, the Court in Tharp, at page 599, 

specifically ruled that the standard it was utilizing was not the same standard the Court 

must apply in the instant case;

We now consider whether the above evidentiary rulings 
constitute reversible error. They do not, in our view, constitute 
constitutional eiTor. We do not, then, apply the rigorous 
"harmless error beyond a reasonable doubt" test. Rather, 
we apply Jhe rule that error is not prejudicial unless, within 
reasonable probabilities, the outcome of the trial would have 
been materially affected had the error not occurred. State v.
Cunningham, 93 Wash. 2d 823, 613 P.2d 1139 (1980).

Thus, the analysis in the Tharp case is not applicable to the standard which must be

utilized in the instant case of constitutional instructional eiTor, i.e. the “rigorous ‘harmless

en'or beyond a reasonable doubt’” test.

Similarly, the “overwhelming evidence” standard is of dubious value in cases such 

as this involving constitutional instructional error. This was made clear in the case of 

State V. Recuenco, 154 Wn.2d 156,159, 110 P.3d 188 (2005), rev'd and remanded by 

Washington v. Recuenco, 548 U.S. 212, 126 S. Ct. 2546, 165 L. Ed. 2d 466 (2006), affd, 

163 Wn.2d 482,180 P.3d 1276 (2008), where the Court, doe to constitutional 

instructional error, reversed the imposition of a firearm enhancement to a defendant's 

sentence, even though the jury had unanimously found by special verdict that the
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defendant was armed with a deadly weapon and the only evidence of a weapon 

introduced at trial was of a firearm. Thus, not only was the evidence “overwhelming” 

that the Defendant had been armed with a fii-earm, but it was the only evidence on that 

issue produced at trial. Nonetheless, the Coiirt held the instructional error required a 

reversal of the firearm enhancement.

The Recuenco case was discussed in the Washington Supreme Court case of State 

V. Campbell, 163 Wn. App. 304, 260 P. 3d 235 (2011), where the Court stated:

The State urges us to conclude that the error is harmless 
• based on the strength of the State’s evidence. We see several

difficulties with that approach. Our Supreme Court has taken 
a strict stance concerning harmless error in special verdict 
instructions.

That being said, even if the “overwhelming evidence” standard was applicable to 

the instant case, the State’s evidence against Mr. Sanchez was hardly so overwhelming as 

to the charged prongs of the statute, as opposed to the uncharged prong, as to conclude 

that there was harmless error in this case. The state of the evidence, the jury instmctions 

(which contained no instructions focusing the jury on the charged means as opposed to 

the uncharged means), and the State’s own closing argument all raise the distinct 

possibility that the jury could have convicted Mr. Sanchez based upon an uncharged 

means of committing the crime of Tampering with a Witness.

A new trial must be ordered.

DATED: January 14, 2019.

ROBERT M. QUILLIAN, 
Attorney for Defendant 
WSBA #6836
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SUPERIOR COURT OF WASHINGTON 
IN AND FOR THURSTON COUNTY

THE STATE OF WASHINGTON,
Plaintiff, 

vs.
JOHN MICHAELSANCHEZ

■ Defendant.

No. 17-1-01676-34

f71 Pre-Trial 1 I Post Conviction 
I I Replacement Order (paragraph 10) 

Domestic Violence No-Contact Order
(clj=NOCON, Superior cts =ORNC)
Clerk's action required: Para 9

No-Contact Order
Defendant’s Identifiers;

If a minor, use initials 
instead of name, provide 
other info., and complete 
a Law Enforcement 
Information Sheet (LEIS).

Dale of Birth
01/31/1984

Gender Male
Race White

1. Protected Person’s Identifiers:

H.L.N.
Name (First, Middle, Last)
09/05/1984 Female While 
DOB Gender Race

2. Defendant:
A. do not cause, attempt, or threaten to cause bodily injury to, assault, sexually assault, harass, stalk, or keep under 

surveillance the protected person.
B. do not contact the protected person, directly, indirectly, in person or through others, by phone, mail, or 

electronic means, except for mailing or service of process of court documents through a third party, or contact 
by the defendant’s lawyers.

C. do not knowingly enter, remain, or come within ^ (1,000 feet if no distance entered) of the protected
person's residence, school, workplace, other:
PERSON

D. other:

3. Firearms and Weapons, Defendant:
171 do not obtain or possess a firearm, other dangerous weapon or concealed pistol license. (Pre-Trial, RCW 

9.41.800. See findings in paragraph 7, below.)
IZldo not obtain, own, possess or control a firearm, (Post Conviction or Pre-Trial, RCW 9.41.040.)
[71 shall Immediately surrender all firearms and other dangerous weapons within the defendant’s 

possession or control and any concealed pistol license to the following law enforcement agency;
THURSTON COUNTY SHERIFF. (Pre-Trial Order, RCW 9.41.800.)

4. This no-contact order expires onB 09/21/22 at 5:00 p.m, (date and time) or
Z! 1 year □ 2 years from today’s date.
If no date is entered and no bo,x Is checked, this order expires 5 years from today’s dote.
The court may extend a no-contact order even if the defendant does not appear at arraignment._____________ __

Warning: Violation of the provisions of this order with actual notice of its terms is a criminal offense under chapter
26.50 RCW and will subject a violator to arrest: any assault, drive-by shooting, or reckless endangerment that is a 
violation of this order is a felony. You can be arrested even If the person protected by this order invites or allows 
you to violate the order’s prohibitions. You have the sole responsibility to avoid or refrain from violating the order’s 
provisions. Only the court can change the order upon writteit application. (Additional warnings on page 2 of this order.)

DometUc Violonco No-CciXact Onior (NOCON) (UCRNC) - Page 1 of 2 
WPFNC 02.0100(06^012) ■ RCW 10.09.040. .045.050

JonTuaheim
Thufjion Coiincy Pfoaecuting Au’omcy 

2000 Uk«rl4g« Drive S.W.Olymnli, WA 98502 
360/78^*5540 Fax 360/754-33S8
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Rev. Code Wash. (ARCW) $ 26.50.110

Statutes current through the 2018 Regular Session

Annotated Revised Code of Washington > Title 26 Domestic Rotations (Chs. 26.04 — 26.60) > 
Chapter 26.50 Domestic Vioience Prevention (§§ 26.50.010 — 26.50.903)

26.50.110. Violation of order — Penalties.

(1)
(a)Whenever an order is granted under this chapter, chapter 7.92, 7.90, 9A.40, 9A.46, 9A.88, 9.94A, 
10.99, 26.09, 26.10, *26.26, or 74.34 RCW, any temporary order for protection granted under chapter 
7.40 RCW pursuant to chapter 74.34 RCW, or there is a valid foreign protection order as defined in 
RCW 26.52.020. and the respondent or person to be restrained knows of the order, a vioiation of any of 
the foilowing provisions of the order is a gross misdemeanor, except as provided in subsections (4) and 
(5) of this section:

.X

(i) The restraint provisions prohibiting acts or threats of violence against, or stalking of, a protected 
party, or restraint provisions prohibiting contact with a protected party;

(ii) A provision excluding the person from a residence, workpiace, school, or day care;

(iii) A provision prohibiting a person from knowingly coming within, or knowingiy remaining within, a 
specified distance of a iocation;

(iv) A provision prohibiting interfering with the protected party’s efforts to remove a pet owned, 
possessed, ieased, kept, or held by the petitioner, respondent, or a minor chiid residing with either 
the petitioner or the respondent; or

(v) A provision of a foreign protection order specificaiiy indicating that a vioiation wiil be a crime. 

(b)Upon conviction, and in addition to any other penalties provided by law, the court:

(i) May require that the respondent submit to electronic monitoring. The court shaii specify who shail 
provide the electronic monitoring services, and the terms under which the monitoring shaii be 
performed. The order also may include a requirement that the respondent pay the costs of the 
monitoring. The court shaii consider the ability of the convicted person to pay for electronic 
monitoring.

(ii) Shaii impose a fine of fifteen dollars, in addition to any penaity or fine imposed, for a vioiation of 
a domestic violence protection order issued under this chapter. Revenue from the fifteen doilar fine 
must be remitted monthly to the state treasury for deposit in the domestic violence prevention 
account.

(2)A peace officer shaii arrest without a warrant and take into custody a person whom the peace officer has 
probable cause to believe has violated an order issued under this chapter, chapter 7.92, 7.90, 9A.40, 9A.46, 
9A.88, 9.94A, 10.99, 26.09, 26.10, *26.26, or 74.34 RCW, any temporary order for protection granted under 
chapter 7.40 RCW pursuant to chapter 74.34 RCW, or a valid foreign protection order as defined in RCW 
26.52.020. that restrains the person or excludes the person from a residence, workpiace, school, or day care, 
or prohibits the person from knowingly coming within, or knowingly remaining within, a specified distance of a 
iocation, if the person restrained knows of the order. Presence of the order in the law enforcement computer- 
based criminal intelligence information system is not the only means of establishing knowledge of the order.



Rev. Code Wash. (ARCW) $ 10.99.020

Statutes current through the 2018 Regular Session

Annotated Revised Code of Washington > Titie 10 Criminai Procedure (Chs. 10.01 
Chapter 10.99 Domestic Vioience— Officiai Response (§§ 10.99.010— 10.99.901),

— 10.

10.99.020. Definitions.

Unless the context clearly requires otherwise, the definitions in this section apply throughout this chap^.
(1) “Agency” means a general authority Washington law enforcement agency as defined in
10.93.020. '~~~-

(2) “Association” means the Washington association of sheriffs and police chiefs.

(3) “Family or household members” means spouses, former spouses, persons who have a child i
common regardless of whether they have been married or have lived together at anytime, adult 
persons related by blood or marriage, adult persons who are presently residing together or who h 
resided together in the past, persons sixteen years of age or older who are presently residing t0 aVl 
or who have resided together in the past and who have or have had a dating relationship. Person 
sixteen years of age or older with whom a person sixteen years of age or older has or has had a ^ 
relationship, and persons who have a biological or legal parent-child relationship, including stepD atlf19 
and stepchildren and grandparents and grandchildren. arePts

e
er

(4) “Dating relationship” has the same meaning as in RCW 26.50.010.

(5) “Domestic violence” includes but is not limited to any of the following crimes when committed h
family or household member against another: y

(a) Assault in the first degree (RCW 9A.36.011):

(b) Assault in the second degree (RCW9A.36.021)\

(c) Assault in the third degree (RCW 9A.36.031)-.

(d) Assault in the fourth degree (RCW9A.36.041):

(e) Drive-by shooting (RCW9A.36.045):

(f) Reckless endangerment (RCW 9A.36.050)\

(g) Coercion (RCW9A.36.070):

(h) Burglary in the first degree (RCW9A.52.020):

(i) Burglary in the second degree (RCW 9A.52.030y.

(j) Criminal trespass in the first degree (RCW9A.52.070):

(k) Criminal trespass in the second degree (RCW 9A.52.080):

(i)Malicious mischief in the first degree {RCW9A.48.070y,

(m) Malicious mischief in the second degree {RCW 9A.48.080y,

(n) Malicious mischief in the third degree (RCW 9A.48.090):

(o) Kidnapping in the first degree (RCW 9A.40.020):

(p) Kidnapping in the second degree (RCW 9A.40.030):

°rie
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(q)Unlawful imprisonment (RCW9A.40.040):

(r) Vioiation of the provisions of a restraining order, no-contact order, or protection order restraining 
or ^joining'tfT^'per^ri~orrestrarnlng~tfTe~pei:sorrfrom~goTng~ontolhe grounds.of or entering a 
residence, workplace, schoofTor day care,^rf/p;fb^b{trng the person frornlmowingiy coming within, 
orTcnovmqly remaining within, a specified dista~n^e of a iocation (RCW 10.99.040.10^99^05^ 
26.09.300. 26.10.220. *26.26.138. 26.44.063726.44.150. 26.50.060. 26.50.070. 26.50.130. 
26.52.070. or 74.34.145):

(s) Rape in the first degree (RCW9A.44.040):

(t) Rape in the second degree (RCW 9A.44.050):

(u) Residentiai burglary (RCW 9A.52.025):

(v) Stalking (RCW 9A.46.110): and

(w) lnterference with the reporting of domestic violence (RCW9A.36.150).

(6) “Employee’’ means any person currently employed with an agency.

(7) “Sworn employee” means a general authority Washington peace officer as defined in RCW 
10.93.020. any person appointed under RCW35.21.333. and any person appointed or elected to carry 
out the duties of the sheriff under chapter 36.28 RCW.

(8) “Victim” means a family or household member who has been subjected to domestic violence.

History

2004 c 18 § £ 2000 c 119 § 5; 1997 c 338 § 53; 1996 c 248 § 5; 1995 c 246 § 21; 1994 c 121 § 4; 1991 c301 
§ 3; 1986 c 257 § 8; 1984 c 263 § 20; 1979 ex.s. c 105 § 2.

Annotations

Notes to Decisions

Assault.

“Dating relationship.”

Domestic violence.

“Family or household members.”

Interfering with domestic violence reporting. 

Predicate offense of residential burglary. 

Relation to federal law.

Assault.

Defendant was properly convicted because the court did not err by admitting evidence that he had previously 
promoted the prostitution of the alleged victim, and counsel was not ineffective for failing to object to the admission
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E-FILED
THURSTON COUNTY, WA 

SUPERIOR COURt 
October 9, 2017 

T Linda Myhre Enlow 
Thurston County ClerK

1 I

THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COL'NTA’ OF THURSTON

THE STATE OF WASHINGTON, 
Plaint iff, 

vs.

JOHN MICHAEL SANCHEZ,
__________ Defendant.

I .NO. 17-1-01676-34

MO TION FOR WITHDRAWAL 
OF COLINSEL

I MOTION

Comes now the defendant, and moves this court to remove Mr. Shackleton and all attorneys 

who are employed by Thurston County Public Defense (prevnously knowm as the Office of Assigned 

Counsel). The defendant has a pending bar complaint filed against the aforementioned office and 

believes that it would be a conflict of interest for an attorney who is an employee of the office to 

represent him. In the alternative, Mr. Sanchez moves to proceed pro se with a stand by counsel not 

employed by Thurston County Public Defense appointed.

DATED this 9* day of October, 2017

Respectfully submitted on behalf 
of Mr. John M. Sanchez:

\ —r- O

James T. Shackleton, WSB #18174

THURSTON COUNTY 
PUBLIC DEFENSE

926 2‘»'1’ Way SW 
Olympia, WA 98502 

(360) 754-4897
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E-FILED
THURSTON COUNTY, WA 

SUPERIOR COURf 
September 29, 2017 

Lirvda Myhrs Enlov/ 
Thurston County Clerk

SUPFRIOR C’OI RT OF WASHINGTON 
FOR f’HLRSTON COI NTA'

STATE OF W \SHr\GTON, 
PlaintifT,

vs.
JOHN MICHAEL SANCHEZ, 

Defendant,

. NO. 17-1-01676-34 

i NOTICE OF APPEARANCE

70: Clerk of the Court; and
ELIZABETH A MCMULLEN, TTburston County Prosecuting Attorney

THIS MATTER having come before the above-entitled court upon the filing of an Information by 

the Thurston County Prosecuting Attorney, and the Court having found the defendant indigent and the 

defendant having requested counsel, you arc hereby notified that:

JAMES SILACKLETON, #18174 is appointed as counsel for the defendant.

The undersigned hereby requests that any and all further pleading, notices, documents, including 
discovery, and other papers herein be served on the appointed attorney of record and further requests that 

the Office of the Prosecuting Attorney provide to the attorney of record, copies of all rq)orts and other 

evidence that said prosecutor intends to introduce at trial of the above-named defendant.

The assigned attorney has filed with the court the certification requirements of the court rules,

FURTHER, the undersigned requests that a copy of the defendant’s criminal history, NCIC report 
andhr any other criminal history or reports in the possession of the prosecutor and or available to him/'her 
be immediately forwarded to the appointed attorney of record.

DATED:______ September 29, 2017

3,
James Shacklcton, #18174

THURSTON COUNTY 
PUBUC DEFENSE
926 23th Way SW 
Olympia, WA 98502 
(360) 754-4897
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